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Health Care Reform – 
Overview - Role of the States


 

The Patient Protection and Affordable Care Act 
(P.L.111-148) and the Health Care and 
Education Reconciliation Act (P.L. 111-152) 
(ACA) enacted March 2010


 

Expands Federal role in health insurance BUT 
States remain major player


 

States to “consult and coordinate” with HHS 
and other Federal agencies


 

Federal funds available to States for 
implementation


 

State laws preempted if they do not meet or 
exceed the Federal standards
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Role of the States


 

ACA tasks States with a number of 
responsibilities including:


 

Minimum loss ratios


 

Standard definitions/disclosures/uniform 
summary of benefits



 

Data collection


 

Interim reinsurance program and risk 
adjustment mechanism



 

Uniform fraud reporting form


 

Interstate compact standards


 

Definitions of age bands and rating areas
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Role of the States



 
Enacting/Amending State Laws:


 

Health Care Grievance Procedure Model Act


 

Utilization Review & Benefits Determination Model 
Act



 

Model Language for:
• Prohibition on Pre-existing Condition Exclusions for 

Individuals Under the Age of 19
• Lifetime and Annual Limits
• Preventative Standards
• Prohibition on Rescissions of Coverage
• Dependent Coverage for Individuals to Age 26
• Choice of Health Care Professional



 

Rate Filing Disclosure Form and Project Summary

Presenter
Presentation Notes
Insurance commissioners will likely be seeking statutory changes to confirm with the ACA in a number of areas – including these listed.
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Funding Opportunities for the 
States



 
Temporary Reinsurance Program (2014-2016)



 
High Risk Pools



 
Grants to States for:


 

Health Information Technology


 

Office of Health Insurance Consumer Assistance/Health Insurance 
Ombudsman



 

Annual Rate Reviews


 

Models to Improve Services for Families in At-Risk Communities


 

Personal Responsibility Education Program


 

Healthy Aging Program


 

Immunization Coverage Improvement Program


 

State Workforce Development


 

State / Regional Centers for Health Workforce Analysis


 

Community Health Workforce


 

State Demonstration Programs – Alternatives to Current Tort 
Litigation

Presenter
Presentation Notes
ACA provides number of grants and other funding opportunities for the states.  Some of these are in the works or have already been done. Others must be appropriated by Congress – which makes them questionable in the 112th Congress.  Some come with no strings attached; others require states to take certain actions/enact certain laws/rules/etc.
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Health Care Controversy – 
Challenging the Constitutionality of 
the ACA


 

3 Courts have issued opinions


 

2 found law constitutional


 

1 found law unconstitutional


 

Another opinion due anytime


 
Several other cases pending/threatened


 

No injunctions issued delaying implementation 
– but AZ decision expected soon


 

Key Legal Issue:  Does Congress have the 
power under the Commerce Clause to compel 
individuals to participate in interstate 
commerce?

Presenter
Presentation Notes
that court will likely find that the individual mandate – and perhaps other portions of the PPACA – are unconstitutional as an invalid exercise of Congress’s Commerce Clause authority.  Several other lawsuits have been filed around the country, and states continue to threaten suits.  Most recently, Wisconsin’s governor announced that the Attorney General will proceed with a suit in that state.  A federal district judge in Arizona is expected to release a decision shortly on a motion for preliminary injunction to delay implementation of the PPACA.

The key legal issue underlying these suits is the extent of Congress’s Commerce Clause power; namely, whether Congress has the power to compel individuals to participate in interstate commerce.  The question boils down to: may the inactivity of not purchasing health insurance be regulated as an economic activity under the Commerce Clause?  Another issue that is receiving increased attention is the role of the Necessary and Proper Clause, and how that clause may or may not bolster Congress’s Commerce Clause authority in this area.  Issues that have been raised, but have gained less traction, include: Congress’s taxing authority, state sovereignty arguments, equal protection claims, and First Amendment claims.

To date, no court has been willing to issue an injunction delaying implementation of the PPACA.  The Virginia court that found the individual mandate unconstitutional did not grant Plaintiffs’ request to delay implementation pending appellate review.  Therefore, implementation of the PPACA will continue at the federal level and should continue in the states.  Final appellate review of these suits may not occur for another two years.  Currently, all deadlines for state action under the Act stand.
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Health Care Controversy – 
Challenging the Constitutionality of 
the ACA


 

Michigan, Eastern District


 
Suit brought by Thomas More Law Center and 
several individuals


 
Result: constitutionality of ACA upheld; 
Defendant’s motion to dismiss granted


 
Judge: George Steeh (Clinton appointee)


 
Status: Opinion issued and Plaintiffs’ suit dismissed 
on October 7, 2010; appeal pending before 6th 
Circuit

Presenter
Presentation Notes
Commerce Clause:  The court found that the PPACA – specifically, the individual mandate – is a valid exercise of Congress’s Commerce Clause powers.  The Commerce Clause allows congress to regulate purely local, non-commercial activity where that activity is an integral part of a broader statutory scheme or where the activity, in the aggregate, could affect pricing and availability of commodities in the open market.  Generally, an economic or commercial component is required to regulate activities or conduct under the Commerce Clause.  Here, despite claims by Plaintiffs that foregoing purchase of health insurance is inactivity without any commercial or economic component, the court reasoned that the health insurance market is unique because the “inactivity” of not purchasing insurance shifts billions of dollars in costs to other market participants.  Therefore, Congress may regulate this activity because individuals who do not purchase health insurance are making economic decisions that substantially affect interstate commerce.  Further, the individual mandate provision is essential to Congress’s broader regulatory scheme concerning interstate markets for health care services.

[Having concluded that the PPACA is a valid exercise of Congress’s Commerce Clause power, the court declined to address the issue of Congress’s taxing power under the General Welfare Clause.] 
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Health Care Controversy – 
Challenging the Constitutionality of 
the ACA


 

Virginia, Western District 


 
Suit brought by Liberty University and several 
individuals


 

Result: constitutionality of ACA upheld; 
Defendant’s motion to dismiss granted


 

Judge: Norman Moon (Clinton appointee)


 
Status: Opinion issued and Plaintiffs’ suit 
dismissed on November 30, 2010; appeal 
pending before 4th Circuit

Presenter
Presentation Notes
Commerce Clause:  The court found that the individual mandate provision under PPACA (Section 1501) is within Congress’s Commerce Clause authority, reasoning that “economic activity” is not limited to participation in market transactions.  Rather, “economic activity” includes practices affecting prices of commodities in interstate commerce.  Here, individuals’ decision to not purchase health insurance affects the price of insurance on the market.  The court also found that the mandatory large-employer coverage provisions under PPACA (Section 1513) are constitutional – “Regulating the terms by which employers sponsors health insurance for its employees is the same as regulating the terms of employment, which is within the Commerce Clause power.” 

[Having found constitutional authority under the Commerce Clause, the court declined to reach the issues of Congress’s General Welfare Clause and Necessary and Proper Clause powers.]

Tenth Amendment:  The court found the insurance exchange requirement under PPACA constitutional.  Congress has the power to offer the states a choice between regulating private activity according to federal standards or having state law preempted by federal statute.  Here, states have the option of operating exchanges that meet minimum federal requirements or having the federal government establish and operate an exchange on behalf of the state.

Establishment Clause: The court found that the PPACA does not violate the Establishment Clause because it does not substantially burden religion, it makes reasonable accommodations for religious exemptions, and it does not discriminate between religious sects. 

  Free Exercise Clause and the Religious Freedom Restoration Act:  The court found the PPACA constitutional under the Free Exercise Clause and valid under the RFRA because it does not burden religious practice and it carves out exceptions for those who are conscientiously opposed to receiving medical care.  Further, the Act prevents federal funds from being used for abortion except in cases of rape, incest and where the life of the mother is in danger.

Equal Protection:  Analyzing the claim under rational basis review, the court found the PPACA constitutional under the Fifth Amendment Equal Protection Clause.

Freedom of Speech and Association:  Plaintiffs alleged that the individual and employer mandates in the PPACA will force them to associate with those who support or engage in abortions.  The court found that Plaintiffs failed to allege any impairment of their ability to associate with others to engage in activities protected by the First Amendment.  The PPACA does not prevent Plaintiffs from expressing their views, nor does it force them to adopt the views of others.  Further, the “fines, fees and taxes” imposed under the Act do not force Plaintiffs to sponsor a private message with which they disagree – they are merely compelled to support a government program, which is constitutional. 
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Health Care Controversy – 
Challenging the Constitutionality of 
the ACA


 

Virginia, Eastern District (brought by the 
Attorney General of Virginia)


 

Result: individual mandate provision 
(Section 1501) was found unconstitutional; 
summary judgment awarded to State of 
Virginia


 

Judge: Henry Hudson (George W. Bush 
appointee)


 

Status: Summary judgment opinion issued on 
December 13, 2010; awaiting appeal

Presenter
Presentation Notes
Commerce Clause + Necessary and Proper Clause:  The court held that the individual mandate portion of the PPACA – Section 1501 – exceeds Congress’s Commerce Clause powers.  The court found that the Commerce Clause does not empower Congress to “compel an individual to involuntarily enter the stream of commerce by purchasing a commodity in the private market.”  The inactivity of not purchasing healthcare, according to the court, cannot be regulated as economic activity, even under a commerce-clause aggregation theory.  Further, the Necessary and Proper Clause “may only be constitutionally deployed when tethered to a lawful exercise of an enumerated power.”  Therefore, the Necessary and Proper Clause – without lawful exercise of the Commerce Clause power - cannot be used to create an affirmative duty to participate in private commerce.

General Welfare Clause:  The court found that the primary legislative objective of the individual mandate is to regulate economic activity, not to generate revenue.  Revenue is only generated under the law if an individual disobeys the mandate.  Further, Congress chose to classify the provision as a “penalty” on violators, not as a “tax.”  On its face, the PPACA declares that the mandate is “commercial and economic in nature, and substantially affects interstate commerce.”  A penalty, unlike a tax, must be linked to an enumerated power other than the General Welfare Clause.  According to the court, “the absence of a constitutionally viable exercise of [an] enumerated power is fatal to the accompanying sanction for noncompliance.”  Therefore, Congress’s power under the General Welfare Clause cannot be used to support the constitutionality of the individual mandate.

Severability and Injunctive Relief:  The court severed Section 1501 and all directly-dependent provisions that make reference to Section 1501, and left the remainder of the PPACA in tact.  However, the court declined Virginia’s request for injunctive relief delaying the implementation of Section 1501.  Because the major provisions of Section 1501 do not go into effect until 2013 and any early implementation steps will not be irreversible, the court reasoned that the likelihood of irreparable harm before appellate review is minimal. 
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Health Care Controversy – 
Challenging the Constitutionality of 
the ACA



 
Florida, Northern District (20-state suit)



 
Result: TBD 



 
Judge: Roger Vinson (Reagan appointee)



 
Participating States: Alabama, Alaska, Arizona, 
Colorado, Florida, Georgia, Indiana, Idaho, Louisiana, 
Michigan, Mississippi, Nebraska, Nevada, North Dakota, 
Pennsylvania, South Carolina, South Dakota, Texas, 
Utah and Washington



 
Status: Defendants’ motion to dismiss denied on 
October 14, 2010; hearing held in December; opinion 
on the merits expected soon

Presenter
Presentation Notes
Key points from Oct. 14 order denying Defendants’ motion to dismiss:

Individual Mandate NOT a Tax:  The individual mandate is a penalty, not a tax, because it is primarily regulatory, not revenue-generating.  Congress did not call the mandate a tax and did not claim to be using its taxing authority.  Therefore, the Act cannot be supported by Congress’s taxing power and the Anti-Injunction Act does not apply to this case.

The Act does not unconstitutionally infringe on state sovereignty:  The court threw out Plaintiffs’ claims based on state sovereignty because it is clearly established that Congress may regulate compensation and conditions of employment and issue mandates against the states in these areas; the court found that there is no reason to treat healthcare benefits differently.

Plaintiffs stated a plausible claim on Commerce Clause grounds:  According to the court, this case poses a novel Commerce Clause question because it requires people to buy a good or service, an unprecedented form of federal action.  This case involves regulation of economic inactivity, which distinguishes it from Commerce Clause precedent.  This will be the focus of the forthcoming opinion.
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Health Insurance Exchanges


 

ACA Requirements


 
Exchanges Activity in the States


 

California


 

Massachusetts


 

Utah


 

Other States


 

NAIC


 

Decision Points for State Legislators
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Health Insurance Exchanges – 
ACA Requirements

Establishing an Exchange:


 
Each State is required to establish an American Health 
Benefit Exchange by 1/1/14, for individual and small 
group markets


 

An Exchange must be operated as a governmental 
agency or nonprofit entity



 
If HHS determines that a State has not made “adequate 
progress” in creating an Exchange by 1/1/13, HHS 
assumes responsibility



 
Funding:


 

HHS is required to make grants available to states 
to assist in planning and establishing Exchanges



 

HHS will fund Exchange costs until 1/1/15, after 
which Exchanges must be self funded

Presenter
Presentation Notes
Separate Exchanges for Individual and small groups; or combined exchange; multiple exchanges within state; multi-state exchanges; regional exchanges



Most likely options for structure are: part of an existing state agency ( like insurance department); an independent state agency (directly report to governor); or private non-profit.  Sense is that independent state agency is favored option – not part of existing structure/ issues, but would have public accountability



HHS can choose to allow the state to proceed; to designate a local non-profit to run it; or to take it over and operate from the Federal level

Many states have already received planning grants; grants are renewable if state making progress in establishing Exchange and market reforms.

48 States and DC have been awarded Exchange grants in September 2010 for planning purposes; the next round of grants will be for purposes of establishing Exchange.  Next opportunity to apply will come next month (February) and will become available on a rolling basis over the next three years.  States will have to meet certain milestones with re creation of exchange and market reforms to get grants going forward
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Health Insurance Exchanges – 
ACA Requirements


 

Small Group (SHOP) Exchange
• State may elect to combine non-group and small 

group markets in a single Exchange


 

Small Group Defined as 1 –100 Employees
• State may elect to define as 1 –50 until 1/1/16
• After 1/1/17, a State may open Exchange to 

employers with 100+ employees


 

Employees Given Choice of Carrier
• Employer chooses coverage level and provide 

contribution
• Employees choose from plans offered at that 

level
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Health Insurance Exchanges – 
ACA Requirements



 
Only Qualified Health Plans may be available on an Exchange



 
A “qualified health plan” is a health plan that:


 

Is certified by each Exchange through which it is offered


 

Provides the essential benefits package


 

Is offered by an issuer that is
• Licensed and in good standing in each state in which it is 

offered
• Agrees to offer at least one silver plan and one gold plan 
• Agrees to charge the same premium whether the plan is sold 

through the Exchange or outside the Exchange
• Complies with other requirements of the Secretary and the 

Exchange



 
A qualified health plan may vary premiums by rating area.

Presenter
Presentation Notes
An exchange can’t exclude a health plan b/c it’s a fee for service plan; or through the imposition of premium price controls; or on the basis that the plan provides necessary treatments in circumstances that the Exchange deems inappropriate or too costly.
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Health Insurance Exchanges – 
ACA Requirements



 
Certification of QHPs:  HHS Secretary is required to establish 
criteria for the certification of qualified health plans that 
includes that a plan:



 

Meet marketing requirements and not discourage enrollment 
in plan by those with significant health needs



 

Ensure sufficient choice of providers (no requirement to 
contract if provider does not accept payment rates)



 

Include in network essential community providers


 

Be accredited by entity recognized by the Secretary


 

Implement quality improvement strategy in PPACA


 

Utilize uniform enrollment form in PPACA


 

Utilize the standard format for presenting plan options


 

Provide information on quality measures


 

Publicly disclose specified information


 

Contract with health care providers that implement quality 
improvement mechanisms



16

Health Insurance Exchanges – 
ACA Requirements



 

Essential health benefits package must cover the following general 
categories of services in order to qualify for a QHP:



 

Ambulatory patient services


 

Emergency services


 

Hospitalization


 

Maternity and newborn care


 

Mental health and substance abuse disorder services, including behavioral 
health treatment



 

Prescription drugs


 

Rehabilitative and habilitative services and devices


 

Laboratory services


 

Preventive and wellness services and chronic disease management


 

Pediatric services, including oral and vision care



 

An Exchange may offer plans with additional benefits but states must 
assume costs of such mandates

Presenter
Presentation Notes
HHS determines/defines
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Health Insurance Exchanges – 
ACA Requirements

Levels of Coverage:


 

Bronze (covers 60% of actuarial value of 
benefits)



 

Silver (covers 70% of actuarial value of 
benefits)



 

Gold (covers 80% of actuarial value of 
benefits)



 

Platinum (covers 90% of actuarial value of 
benefits)



 

Catastrophic (high deductible plan for young)

Presenter
Presentation Notes


The scope of benefits is to be determined by the Secretary of HHS and equal to the scope of benefits under a typical employer-based plan. Nothing shall prevent a qualified health plan from providing benefits in excess of the essential benefits package. 

The cost-sharing under a health plan may not exceed the cost-sharing for high-deductible health plans in 2014 (currently $5,950 individual/$11,900 family). In following years, the limitation on cost-sharing is indexed to the rate or average premium growth. 

Deductibles for plans in the small group market are limited to $2,000 individual/$4,000 family, indexed to average premium growth. This amount may be increased by the maximum amount of reimbursement available to an employee under a flexible spending arrangement. 	



Individuals under 30 years of age or those exempt from the individual mandate because no affordable plan is available to them or because of a hardship may purchase a catastrophic plan providing the essential benefits package with a deductible equal to the total limitation on cost-sharing above and first-dollar coverage of at least three primary care visits. 

Plans offered through the Exchange must also be available as a plan available only to individuals under the age of 21. 	
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Health Insurance Exchanges – 
ACA Requirements

Exchange Functions



 
At a minimum, an Exchange must:



 

Provide for an initial open enrollment period, an annual open 
enrollment period, and specified special enrollment periods



 

Implement procedures for certification, recertification and 
decertification of health plans, consistent with HHS 
guidelines



 

Operate a toll-free hotline


 

Maintain an Internet website with standardized information


 

Assign a rating to each plan


 

Utilize a standardized format for presenting options


 

Inform of eligibility for Medicaid, CHIP or other applicable 
state or local public programs and enroll those eligible
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Health Insurance Exchanges – 
ACA Requirements

Exchange Functions (cont.)



 
Make available a calculator to determine the actual cost 
of coverage after subsidies



 
Grant a certification attesting that the individual is not 
subject to the coverage mandate because:

• There is no affordable option available; or
• The individual is exempt from the mandate



 
Transfer a list of exempt individuals and employees 
eligible for tax credits to the Treasury



 
Provide to each employer the name of employees 
eligible for tax credits



 
Establish a Navigator program

Presenter
Presentation Notes






Establish a navigator program to provide to entities with relationships to employers and employees, consumers, or self-employed individuals. Grants must be made out of operational funds, and may not use federal funds for establishment of Exchanges. 

Navigators will: 



 Conduct public education activities 

 Distribute information concerning enrollment in plans and subsidy availability 

 Facilitate enrollment in plans 

 Provide referrals to health insurance consumer assistance offices or ombudsmen to enrollees with grievances, complaints or questions: 



Eligible entities include 



 Trade, industry, and professional associations 



 Commercial fishing industry organizations 



 Community and consumer-focused nonprofit entities 



 Chambers of commerce 



 Unions 



 Resource partners of the Small Business Administration 



 Licensed insurance producers, 



 Other entities that are not insurers and do not receive any direct or indirect compensation from insurers in connection with plan enrollments or disenrollments. 
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Health Insurance Exchanges – 
ACA Requirements

Exchange Transparency:



 
An Exchange must consult with stakeholders in carrying 
out its responsibilities



 
An Exchange must publish the average costs of 
licensing, regulatory fees and other payments (including 
the administrative costs of the Exchange and monies 
lost to waste, fraud and abuse)



 
An Exchange must submit an annual report to the HHS 
Secretary on activities, receipts and expenditures 
(annual audit)



 
The GAO is required to study Exchange activities within 
five years after 2014.
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Health Insurance Exchanges – 
ACA Requirements

Inside vs. Outside the Exchange:



 
Nothing in the law precludes the sale or purchase of 
insurance products outside the Exchange



 
Individuals may only receive subsidies in the Exchange 
and grandfathered plans may not be sold (within the 
Exchange)



 
Carriers must consider all enrollees in all non- 
grandfathered plans to be members of the same risk 
pool (one for non-group, one for small group)



 
Members of Congress/staff must purchase coverage 
through Exchange in order to receive coverage through 
the Federal government
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Exchange Activity in the States



 
Utah and Massachusetts are the only states actively operating 
exchanges 



 
California is the only state that has enacted legislation 
creating an exchange in compliance with ACA requirements 



 
A majority of the states have taken action to form a 
committee, board or task force concerning implementation of 
exchanges 



 
Forty-eight states received grants from HHS in 2010 to begin 
work on establishing exchanges; the grants were available to 
assist with the early research and planning stages 

• Alaska and Minnesota did not request the federal grants 


 
Legislation:

• Montana
• Oregon
• Minnesota
• Rhode Island
• Pennsylvania

Presenter
Presentation Notes
To date, most states (approximately 30) have taken some official action – legislative or executive – to establish exchanges or form a committee, board or task force concerning implementation of exchanges.

The majority of states are still in the initial planning phases regarding exchanges, and have only established committees, boards or task forces to research and develop recommendations on the issue.  Most legislation and executive orders on exchanges to date have established these planning bodies.

Some planning bodies are further along than others.  For instance, in Oregon (see more information below) and Washington, the respective planning boards have issued reports and recommendations on the structure and governance of the state exchanges.

Forty-eight states received grants from HHS in 2010 to begin work on establishing exchanges; the grants were available to assist with the early research and planning stages.

Two states, Alaska and Minnesota, refused federal grants to begin implementing exchanges.

Utah and Massachusetts remain the only two states actively operating exchanges.

California is the only state that has enacted legislation creating an exchange in compliance with PPACA requirements.

A bill (HB 124) was introduced in Montana on December 15, 2010 to create a state insurance exchange in compliance with PPACA requirements.  The bill calls for a quasi-governmental entity to govern the exchange; the entity will incorporate as a nonprofit corporation and be subject to the supervision of the insurance commissioner.  The bill is currently in committee.

A bill (HB 2009) was enacted in Oregon in 2009 establishing the Oregon Health Insurance Exchange.  In the bill, the governing body – the Oregon Health Authority – was instructed to develop a plan for implementing the exchange within two years.  A “blueprint” for Oregon’s exchange has been developed and will be presented to the legislature during the 2011 session.

In Minnesota, Rhode Island and Pennsylvania, legislators rejected bills that would have created state exchanges.
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Exchange Activity in the States


 

NAIC American Health Benefit Exchange Model 
Act (Adopted 12/16/10)


 

Closely tracks ACA requirements


 

Takes no policy position on key decision points


 

Utah and Massachusetts – polar opposites


 

Utah – open marketplace model


 

Massachusetts – active purchaser model


 

Both models permissible under ACA 
requirements according to HHS

Presenter
Presentation Notes
Moved very quickly so that the states would have the model as a resource during the 2011 session – important given the 2013 deadline for HHS certification of state exchange activity.

NAIC drafting notes – big ones; suggest governing structure options, for example; suggest Exchange may want to do more; suggest possible involvement of state medicaid officer.  But no agreement/set language – probably b/c no agreement among the regulators as to what to do.  Reportedly NAIC going to do white paper on these issues laying out in detail the policy issues – but not taking position.



Utah’s exchange is almost an on-line marketplace/referral service.  Plans have to meet minimum standards; Exchange provides links/access for consumers to carrier websites and/or to premium assistance and government assistance programs; likely doesn’t meet ACA standards in terms of rate setting, information/transparency; and assistance to those who qualify for subsidies.  But the big issue is that the open marketplace model is permissible according to HHS



Massachusetts on the other hand – has active purchaser model – which is also (obviously I suppose) permissible under ACA; much more closely aligned than UT with the ACA in terms of structure, premium pricing, and dealing with folks who qualify for subsidies.  Not exactly in line with feds; curious to see if they’ll have to change anything – I don’t know in enough specific detail to say at this point.
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Key Decision Points for State 
Legislators


 

Governance


 
Operating Model - Active Purchaser v. Open 
Marketplace


 

Roles of Various State Agencies


 
Additional Functions of the Exchange


 

Additional Information for Consumers


 
Regulation of the Outside Market


 

Mandated Benefits


 
Funding of Operations

Presenter
Presentation Notes
Governance:  government agency or non-profit entity; within government agency category – could be housed within an existing state office – as in UT; or as an independent public authority – as in Mass.  In considering what works best for your state, keep in mind issues like accessibility and oversight authority of Governor and/or legislature; public accountability; transparency; authority to take necessary action to run the exchange in a way that fully complies with the ACA and state laws (including things like confidentiality; privacy; foia, Etc.)



Operating Model - Active Purchaser v. Open Marketplace:  Active purchaser – Exchange operates as large employers often do – by using market leverage and the tools of managed competition to negotiate product offerings with insurers

Open Marketplace – Exchange operates  as a clearinghouse that is open to all qualified insurers and relies on market forces to generate product offerings



Roles of Various State Agencies;

Consider what the role of the state insurance commissioner should be with respect to the Exchange.  Federal law says that no regulatory authority over carrier solvency is preempted.  But how active should the commissioner be in the operation of the Exchange? Or in its operation / regulation?

State Medicaid agency/officer – the ACA and NAIC model both contemplate involvement of state medicaid office in the Exchange.  Certainly, there needs to be communication and cooperation between the Exchange and the medicaid office.  But consider the extent to which the Medicaid office should/shouldn’t be involved in the actual operation of the Exchange, particularly when they have different missions/client bases/etc.   As well as current workloads.



Additional functions of the Exchange – The federal law (and the NAIC model) set forth minimum requirments/duties of the exchanges.  NAIC model clearly contemplates that states should consider giving exchanges additional responsibilities.  Consider whether Exchange’s responsibilities should be enumerated specifically in the law or should be allowed to expand under catch all authority language.



Additional Information for Consumers – again, weighing the benefits of adding to the minimum requirements set by ACA.



Regulation of the outside market – ACA does not prohibit a market outside the Exchange.  Should all individual/small employer plans be sold only through the exchange or should there remain an outside market?  What is the potential for adverse selection?  Do the market reforms and the requirement that same rules apply both inside and outside the market ameliorate the adverse selection danger?



Mandated Benefits – Should a state require additional benefits over and above the essential benefits set forth by HHS?  Are the additional benefits worth the cost to the state treasury and taxpayers?



Funding of Operations – How much leeway should the exchange have in imposing fees – on the insurance industry and, as permitted by the ACA (and provided in the NAIC model) – on others to “generate funding necessary to support its operations…”
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Health Insurance Exchanges

Questions??

Resources:



 

NAIC - http://www.naic.org


 

NGA - http://www.nga.org


 

NCOIL - http://www.ncoil.org/


 

HHS - http://www.hhs.gov/ociio/
http://www.healthcare.gov/

John P. Fielding
Steptoe & Johnson LLP
1330 Connecticut Avenue, NW
Washington, DC 20036
jfielding@steptoe.com
202.429.6296

Presenter
Presentation Notes
I’m afraid I don’t have all the answers to these questions – that’s for you, your governors and your insurance regulators to decide of course.  But I hope that you’ll have an open door and a willing ear to listen to the folks out here who are affected by this.  It’s complicated stuff – and I encourage you to collect as much information and gain as much understanding of it as you can before making your decisions.
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http://www.healthcare.gov/
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